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INTTR-GOVERNMENTAL CONFERENGE Brussels, 3 November 1971
' FOR THE SETTING UP OF A EURCPEAN oo . s I
SYSTEM FOR THE GRANT OF patenms  Bn/GT I/134/71

-~ Secretariat -

HWorking Document

for the 10th meeting of Working Party I .
to be held from 22 to 26 November 1971

Article: 130

Problem: - Advance payment of renewal fees in the event
'~ of increases in fees

Trawn up by: German delegation

The delegations to Working Party I will find attached
a note from the German delegation on the question of whether,
and on what ﬁerms, renewal fees may be paid in advance in
accordance with Article 130.
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NCTE FR)” THE GERMAN DETEGATION

on the guestion of whether, and on what terms, renewal

fees may be paid in advance in accordance with Article 150

At its 6th meeting, held from 8 %o 48 June 1971 in Brussels,
the EEC "Community Patent" Working Party adopted for the

. Seccnd Convernticn an Article 53 on the payment of renewal
fees, which was based on Article 1350 of the First Convention.
During discussion of Article 53, the question arose as to
whether the payment of a fee rélezses a proprietor from |
further obligation even in cases where an increase in the rate
of a renewal fee comes into force on or shortly before the due
date but the fee has been paid at the previous rate before such
date. The Working Partywas elso of the opinion that this |
question required clarification and that, moreover; a provi-
sion affording‘the proprietor a certain degree of - protection
should be ccnsidered. ‘ '

In view of the fact that the same questlons arose in connectlon
with Article 430 of the First Convention, the EEC “Communlty '
Patent! Working Party did not draw up corresponding prOV1s1ons_
fer the time being and asked the German delegation to submit '
the problem to Working Party 1 ‘together with a proposed soTu—f}
tion that could be transposed into the Second Convenvion.

This proposal is submitted to Working Party I in this note.

!

¥hen it examined the'problemilthe German delegation came to_the
conclusion that, subject to provisions affording a certain
degree of protectwon, the basic principle should be that any
renewal fee is to be paid at the rate in fo;ce on the day on
wnich it falls duve. An advance payrent at the lower rate
should not release the applicant from the obligation to pay

a further emount if a2 higher rate has come 1into force between
the time of making the advance payment and +hat at which it
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was due. For this reason the German delegatioﬁ first proposes
that a second sentence making this clear be added to Article
130, paragraph 2.

However, in view of this principle, which would be stated in
paragraph 1, it would seem necessary to draw up a provision
affording some protection to applicants who have punctually
paid renewal fees shortly before or e#en shortly after the
entry into force of the increase in the rate of renewal fees,
but still at the earlier rate.

The "Commuaity Patent" Working Party first considered laying
down that patentees should be informed in good time of any
imminent increase in renewal fees. 1t was of the opinion

that provisions should'be lzid down that any measures taken by
the Aclministrative Council, should be published in good time
in the Official Journal of the European Patent Office, and that
in the case of amendments to the Rules relating to Fees such
publication should be at least three months prior to their
entry into force. The Germen delegation came to the conclu- -
sion that there was no need to make an explicit provision of
this nature in the Convention, as it should be seif-evident
that all decisions of the Administrative Council should be
published sufficiently early for all concerned to make the
nscessary adjustments. N

Therefore, although as a general rule early publication in
the Official Journal of the increase .in fees should enable
the applicant to adjust his payments to the increase, it mightx

nevertheless be expedient to lgy down a special protective

provision so that applicants paying fees punctually either

~directly before or directly after the increase in fees should

not be put at a disadvantage. v is proposed that paragraph 2a
should ccntain such a protective provision. = The reasoniag

cf paragraph 2a is based on that of paragraph 2. It makes it
possible to make subsequent peyment of the difference between
the 0ld and tne new rates for the fees without paying an
additional fee. As paragraph 2a only requires that the fee
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-according to the oid rate be paid "punctually", it also covers
the event of advance payment. '

The question now arises as to whether an applicant who has

‘made a punctual payment in accordance with .the old rate is to
be requested to make the necessary subsequent payment by the
European'Patent Office. It was however considered unnecessary
"o provide for such a request in paragraph 2a, as no request'

is prbvided~for-in paragraph 2. - When drafting paragrabh 2y
Working Parsy I did not want to oblige the European Patent
Oifice to issue requesfs, although this does not exclude the
possibility of its doing so 011 its own initiative. This

could in particular be considered if requests could be drawn .
up without difficulty by a computer. The seme considerations \
also apply to the proposed'paragraph 2a. Given the necessary
?technicai equivment, the European Patent Office could therefore
issue_requests to make gbod the deficit.

It should be pointed out in conclusidn that the same questions
2lso arise in connection with increases in fees other than |
renewal fees. The German delegation's proposal is however
restricted to renewal fees as covered by Article 130, and does
not make corresponding proposals for the Rules relating to Fees
in respéct of other fees. This should not be necessary, since
the Administrative Council may, when raising other fees and B
czmending the Rules relating to Fees accordingly, a@opt |
correspoﬁding transitional measures, taking into ecount the
nature of the fees being raised.. |
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————

Second Preliminary Dratt . Proposal

Article 130 : ' -~ _Article 130

Payment of renewal fees Payment of renewal- fees

(1) Renewal fees in respect of the ceming year (1) Renewal fees in respect of the coming year

shall be due on the last day of the month shall be due on the last day of the month con-
containing the anniversary of the date of filing taining the anniversary of the date of filing
of the European patent application. of the European patent application., Renewal

fees shall be paid_in accordance with the rate
in force on the dey on which they fail dus.

(2) When a renewal fee has not been paid before (2) +
the due date indicated in paragraph 1, the fee
may be validly paid within gix mcuths of the

- said date, provided that the additicaal fee pres-
cribed by the Rules relating to Fees adopted
purstant to this Convention is paid at the same
tinme. ' . o
(2a) Any renewal fec falling due within three
nonths of the entry into force of an incroase in
fees and paid punctually but only to the amount
valid before the increase shall be deeumed to have
been validly paid, subject to the deficit bein:
made good within six months of the datc on Wil
the fce fell due. Payment of the additional

fce referred to in paragraph 2 shall nob be

required.
(3) If a renewal fee has not been paid by _the (3) If a renewal fee has no®t been paid punctuv~. 'y
end of the time limit referred to in paragraph 2,with the additional foe referred to im paraprop’
The European patent application shall be deemed orr, fn Ethe case peferred to in paraprapy 20, Wl
to be withdrawn. the deficit, the Ruropean pavent application shaoul

be deemcd to be withdrawn.

. - 1 .
Note ‘to paragrapa 1:
The German text only contains an omondinen® T ho
first sentence. ‘
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